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Our contract consultants operate within specific 
vertical sectors, in turn ensuring they’re constantly 

in touch with the market and able to 
source specific individuals with the skills that 

deliver against our clients’ projects and support 
business success.

With the new legislation being introduced from 
April 2021, outlined here are the facts to help 

clients understand what’s changing and how they 
will be affected by IR35.

Here at ADLIB, we’re regularly 
called on to provide our clients and 
candidates with market knowledge 

and insights. 
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Simply put, IR35 is a piece of legislation designed to combat tax avoidance. It was introduced in the UK 
in 2000 and affects workers that supply their services to clients via an intermediary - such as a limited 
company.

What’s changing and why?

Currently, the worker is responsible for determining whether the services fall “inside” or “outside” of 
IR35. From 6th April 2021, this will shift to the end-user of contingent labour i.e. “The Client” – the new 
legislation is generally referred to as “off-payroll”.

The government implemented the same changes in April 2017 and they raised £550M in extra taxes in year 
one. They predicted that they would receive an extra £3.1Bn  between 2020 - 2024 by extending to the 
private sector.

IR35, in a nutshell.



During a 12-month period, a business is deemed to be a “small” company if it meets 2 or more of the following 
criteria: A turnover of no more than £10.2M, a balance sheet total of no more than £5.1M and no more than 50 
employees. To determine whether the small business exemption applies to a tax year, these requirements are 
applied to two consecutive financial years; the latest financial year where the filing date for the accounts ends 
before the beginning of the tax year and the financial year before that one. If the company has a parent or is part 
of a group, the small business test will need to be applied to the group as a whole. The thresholds will apply to the 
aggregate turnover and balance sheet total of all connected entities.

If I’m a contractor working at a “small company” - do I still need to be concerned?
Yes, as the original legislation still applies, the determination just lies with you. As such, you may be more keen to 
discuss working practices relating to IR35. In addition, as soon as the “small” company criteria is no longer met by 
the Client (i.e. growth) the changes will apply – there may also be further IR35 reform in the near to medium term.

If I’m a contractor working at a company where the new legislation will apply - what’s the next step?
As the user of contingent labour, the “Client” will be responsible for determining the status and informing the 
worker’s PSC (Personal Services Company/Limited Company) of their determination.

The exceptions.



It’s about actual working practices, not just contractual wording. 
There are 3 important areas for your Client to consider here. 

1.  Substitution: Can you send a substitute? Are you responsible for paying the substitute? Can the Client 
refuse to accept the substitute (providing they meet all relevant criteria)?

Answers of  “Yes”, “Yes”, “No” are more likely to lead to an “outside” determination.

2.  Mutuality of Obligation: Is the Client obligated to pay you a wage and are you obliged to provide work 
on an ongoing basis?

A ‘No’ answer is more likely to lead to an “outside” determination.

How your Client / Hiring Manager will make the determination



3.  SDC – Supervision, Direction & Control: Does your Client rigorously check your work – authorising/
signing off work before you can continue to the next task?
Does your Client deliver detailed instructions to you, directing you on how you should perform the task?

Does the Client control how, when & where you should complete the work?
N.B. if the Client has the right to control but doesn’t exercise it, then control still exists.

How – can your Client allocate tasks agilely?
When – can your Client dictate specifically when tasks must be completed?
Where – does your Client control the location of where the employee works?

The more ‘No’ answers here, the closer you are to an “outside” determination, and vice-versa.



Additional factors.
If your Client has assessed the 3 key areas and their determination is “outside” there are still a number of 
further factors for them to consider.

How you are being paid: Employees are paid at regular intervals regardless of work being completed or 
milestones being hit. If your contract has been determined “outside” but you are being paid e.g. weekly, 
invoices should detail the work completed as well as the days and rate.

Exclusivity/alternative work: If you are obliged to have only one client, this makes an “inside” 
determination more likely. 

Equipment: Unless there’s a sound reason (such as safety, security or practicality) and the contract has 
been determined “outside”, you  should be using your own equipment.



Intentions of the parties: the contract must explicitly state the intended relationship and it must reflect 
the reality of the engagement. If the determination was “outside”, the contract must state that there is no 
employer/employee relationship between the parties.

Paperwork: The contract between you and the Agency must reflect the contract between the Agency and 
the Client.

Termination: a contract that will be terminated at the end of the project or for breach is more likely to 
lead to an “outside” determination. An open-ended contract with a non-competitor clause is more likely 
to lead to an “inside” determination.

Rectification: If the contract states that you have to rectify errors in their own time, at their own expense, 
an “outside” determination is more likely and vice-versa.



Corporate involvement: any of the following pointers are likely to contribute to an “inside” 
determination:

You are ‘part & parcel’ of the organisation 
You have access to benefits such as the gym, canteen, hairdresser etc.
You have access to carpooling or company shuttle bus
You are listed in the business directory, the organisational structure and has business cards etc.
You accept sickness and/or holiday pay
You have a management role outside of the specific project contracted for
You don’t have: company website, office space (including home offices), advertising, accountant, logo, 
insurance, other clients i.e. not “in business on your own account”.



Prior to April 6th 2021, the liability for an incorrect determination sits with the Contractor – (unless there 
is a Small Company Exemption) – this will shift to the “Fee-Payer”.  In cases where an agency (such as us, 
ADLIB) was used, the liability will be  with them (us). The liability is passed up the chain to the Client, in 
cases where it can be proved that the Client hasn’t: taken ‘Reasonable Care’ in determining the status, 
responded to an appeal in 45 days or provided a Status Determination Statement.

The facts and figures
The rate for Employer’s National Insurance is 13.8%. There is a current threshold of £8,632 per year, but 
contractors rack that up pretty quickly. The apprenticeship levy of 0.5% also needs to be applied so we are 
looking at just over 14% on top of the worker’s rate.

£540 p/day ‘outside’ IR35 = £118,800 gross (44 weeks) = £6,493 p/month (net)
£540 p/day ‘inside’ IR35 = £5,424 p/month (net)
To achieve the same net pay “inside” IR35 = £718 p/day (44 weeks)
Inside annual cost = £158,610 a 33% increase on the “outside” rate.

Who’s liable if the determination is wrong?



The Contractor. Your current daily rates will reflect the amount of money you need to take home, to maintain 
your lifestyle. As such, the majority will not be able to absorb all of the extra costs/tax as a reduction in pay. 
The new legislation also states that the Employer’s NI should not be deducted from the worker’s earnings. 
Therefore, how umbrella rates work, should be clearly explained to the contractor and followed up with a Key 
Information Document.

The Agency. The situation would have to be, that reasonable care was taken by the Client in the determination 
but call was wrong (and the Agency agreed).

The Client. The client would have had to not taken “reasonable care” and either not taken advice or ignored it.

Everybody. In the cases where a new contract is determined to be “inside”: contractors may be forced to 
accept lower take home pay, clients may face an increased cost & agencies may need to reduce their margins.

Nobody. If reasonable care was taken and the determination properly reflects the engagement, then nobody 
should receive an unexpected bill. 

Who picks up the bill?



HMRC have addressed some key concerns 
They have confirmed that the reform is not retrospective and will not carry out targeted campaign 
into previous years for workers that operate inside IR35 for the first time. If the worker or agency 
disagrees with a determination, there will be a client-led status disagreement process - this will allow a 
determination to be challenged in real-time. The Check Employment Status for Tax tool (CEST) was  widely 
criticised but the government released an improved version at the end of 2019. It’s important to note that 
even  the improved tool should only be used to assist in making a determination.

The bottom line
To summarise, where the new legislation applies, Clients/Hiring managers will need to make accurate 
determinations, that reflect reality and demonstrate ‘reasonable care’.  That’s where ADLIB’s expertise 
comes in.

For more information on IR35, please contact Ben Halligan 
ben.h@adlib-recruitment.co.uk | 0117 926 9530

The bottom line.
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Contact us

If you’d like market specific information please feel free to get in touch with the ADLIB team.

Find us at St Bartholomews House, Bristol, BS1 2NH and contact us on 0117 926 9530
Connect with us at LinkedIn and follow us on Twitter

www.adlib-recruitment.co.uk

Creating teams. Shaping futures.
We are a Recruitment Agency with purpose. Proudly B Corp certified. Our mission and impact go 

far beyond recruitment. A trusted partner, supporting growth, change and success at pace since 2001.
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